108 ' FOOD, DRUG, AND COSMETIC ACT CRNT
TOMATOES AND TOMATO PRODUCTS

22335, .Canned -tdm%itoes ¢ seizure-actions).:. (F. D. C. Nos:: 32448 32460&32614,
8. Nos: 6-012 L, 6-366 L, 7-885 L.) .
QUANTITY: 2,256 cases, 24 1—1b 8-0z. cans each, at Somerville, Mass.,, and
. Pittsburgh, Pa.

"SHpPED: Between 10-26-51 and 12-21-51, from New Palestine, Ind by New
. Palestine Canning Co.

" LABEL-IN-PART: (Can) “Yacht Club - Tomatoes.”

Liserep: 1-25-52, Dist. Mass. ,(2 libels) ; 1-21-52, W. Dist. Pa. Libels amended

CHARGE: 402 (e) (3)—contained fly eggs, maggots, and decomposed tomato
material ; and, 402 (a) (4)—prepared under insanitary conditions,.

DisposiTIoN : Pursuant to a stipulation between the New Palestine Oannmg
Co., claimant; and the Government an order was entered by the United States
District Court for the Western District of Pennsylvania on 4-25-52, directing
that the 8 libel actions be consolidated and removed for trial to the United
States District Court for the Northern District of Indiana. Thereafter on
6-24-52, the libels were amended upon the motion of the Government to in-
clude the charge of adulteration within the meaning of 402 (a) (4). Subse-
quently, interrogatories served upon the Government by the claimant were
answered. ..

On 7-23-52, the claimant ﬁled exceptlons to the libels - -on the ground that
‘they were msuﬁ‘ment in that they failed to allege that the products seized
were adulterated to the point of being unfit for human consumption. There-
after, a request for admissions was served upon the claimant by the Govern-

ment and was answered. On 12-31-52, the Government filed a motion for
summary judgment on the ground that no genuine issue of material fact
existed. The court, after consideration of briefs and argument, granted the
Government’s motion on 6-30-53. ’ .

On 7-31-53, the claimant served the Government W1th a notlce of" appeal
The United States Court of Appeals for the Seventh .Circuit, on 3—12—54,
reversed the judgment of the lower court. and remanded the cause for further
proceedmgs, handing down the following opinion :

- SCHNACKENBERG, Circuit Judge: “This action is based upon a libel in rem
filed by the plaintiff to condemn canned tomatoes produced by the claimant,
Virgil Etchison, for alleged violation of the United States Food, Drug and
Cosmetic act. From a summary Judgment for plaintiff, claunant appeals to
this court.

“The libel, filed June 10, 1952, as amended, alleges that the canned tomatoes
were shlpped in interstate commerce from NeW Palestine, Ind1ana, on or about
November 19, 1951; that said article of food was adulterated in interstate
commerce, W1thm the meaning of said act (21 U. 8. C. 342 (a) (3)), in that it
consisted wholly or in part of a filthy substance by reason of the presence.
therein of fiy eggs and maggots and of decomposed tomato material and within
the meaning of 21 U. 8. C. 342 (a) (4), in that it was prepared under insanitary
conditions whereby it may have become contaminated with filth. The libel
asks for a decree of condemnation.

“Plaintiff’'s .motion: for summary judgment: alleges that- all questions: herein
were adjudicated in favor of libelant and against claimant in civil action No.
2929 in the United States District Court for the Southern District of Indiana,
Indianapolis Division; that the charges of adulteration made in the instant
case are the same as those alleged and tried in case No. 2929 ; that, in response
to requests for admission filed herein, the claimant has admitted that the
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canned tomatoes involved in this case were processed at the New. Palestine
plant:-during the:1951 canning iseagen;ithat the canned tomatoes involved in
this case-bear the:same code:numbersids: did-the canned tomatoes:-found to be
adulterated by the-court in No. 2929 ; that the judgment in No. 2029 was entered
after a full trial on the merits and constitutes an estoppel by judgment against
the claimant as to the issue of adulteration of the tomatoes under seizure in
the instant case. . , _ :

“The motion was supported by certified copies of the pleadings, findings of
‘fact, conclusions of law, and memorandum judgment of the court in No. 2929
and the affidavit of the chief of the Cincinnati district of the Food and Drug

- Administratioen. :. o S "

. “Among: the “findings 6f factin No. 2929 were the following: the unsorted
stock of tomatoes used by claimant in his 1951 canning operations contained
large numbers of decomposed and partly decomposed tomatoes and was infested
with flies, fly eggs, and larvae; claimant, by failing to take proper sanitary pre-
cautions, etc., permitted the plant to become infested with scavenger flies; the
operations in the plant in 1951 were not adequate to remove all eggs and larvae
from the tomatoes, and much decomposed tomato material went into the tomato
juice: representative samples were taken by the government from the stock of
canned tomatoes and tomato juice packed by claimant in 1951, examinations of
which disclosed they contained fly eggs and larvae and mold.

, “From the foregoing facts, the court concluded that a permanent injunction

_ should be granted restraining the claimant from introducing into interstate
commerce canned tomato products ‘heretofore packed’ at the New Palestine
plant ‘which are adulterated,’ within the meaning of said act. An order for a
permanent injunction was entered accordingly.

“Claimant’s answer to the motion for summary judgment alleges that there
is one issue only raised by said motion, to wit: whether the injunection in No.
2929 directly adjudicated.the question at issue here. The answer contends
that the -goods- in'igsue here were shipped before the injunction proceedings
started:and, therefore; they-were not a party to-that case; that the fact that
the code numbers on the cans remained the same does not indicate that the goods
involved here were a part of the same goods involved in No. 2929, because the
code numbers were not changed from day to day and there is no evidence that
the goods were packed at the same time as the goods involved in the injunction.
Furthermore, the answer asks the court to take judicial notice that packing
conditions change from time to time during the canning season and the condi-
tions shown at one time may not be the same as the conditions at another time
when the goods in this case were packed.

“With said answer is the affidavit of claimant alleging that the code numbers

- do not represent the pack of any particular day during the canning season’
and that the code number was not changed from day to’day but was continued
for many days’-pack; that during the canning season beginning in August. and’
ending - in -October ‘packing conditions changed from. day to day both by -
weather changes and also the rate at which the tomatoes ripened, and that as.a
result the factory condition on any particular day does not indicate the same
condition existed at other times; that the goods seized in this case were
shipped before case No. 2929 was filed and that their condition does not neces-
sarily correspond with the condition of the goods which were the subject matter
of the injunction suit nor does the condition in the factory when the goods
seized were packed correspond to those on the day about which the govern-
ment inspectors testified in case No. 2929, _

“In this court the plaintiff contends that the motion for summary judgment
and its supporting affidavits and records, together with the claimant’s answer,
and its supporting affidavit, clearly show that the prior injunction judgment
is res judicata in this case. Claimant contends that no case for summary
judgment hag been presented.

“Rule:56 (a) .of the Rules of Civil Procedure for the United States District
Courfs provides that ‘A party seeking to recover upon a claim, * * * may,
* * % yove * * * for a summary judgment in his favor * * #*}

“Under Rule 56 both parties may file affidavits.

“Rule 56 (c) provides that ‘judgment sought shall be rendered forthwith
if the pleadings, depositions, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to a2 judgment as a matter of law.” S
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. “Factual issues.are not to be tried or resolved by summary. judgment pro-

. cedure. Once it is determined that there exists a. genuine and material factual

issue, summary judgment may.not be granted. In making this determination
i+ .doubts -(of course the doubts are not fanciful) “are to be resolved against.the
- .granting of summary judgment. If a conflict appears as to a material fact

v the summary procedure does not apply unless the evidence on one or the other -

hand is too incredible to be accepted by reasonable minds or is without legal
probative force even if true. Dewey v. Clark, 180 Fed. 24 766, at 772.
" “From the record before us it is clear that on the motion for summary judg-
- ment in this case there i§ a genuine and material factual issue to be determined.
“That question is, Were the seized goods adulterated within the meaning.of.the
. .gections of the Food, Drug, and Cosmetic act reliéd on by plaintiff (21 U. S. C.
- 842.(a) (3 and 4))? This question was not before the court in case No. 2929
and therefore that court did not and could not have decided it. Hence the
trial. court was in error in sustaining that motion and. entering judgment
- thereon. . - : .
«Por the reasons hereinbefore indicated, the judgment is reversed and the
- cause remanded for further proceedings consistent with this opinion.”

Subsequently, the Government filed a petition for rehearing, which was

. denied on 4-9-54. - On 12-14-54, the district court overruled the claimant’s

~exceptions to the libels. On 1-10-55, the claimant filed an answer denying

... that the article was adulterated as alleged. Thereafter, the claimant consented

".to the entry of a decree, and on 2-4-55, the court entered a decree condemning
_the goods and ordering that they be destroyed or fed to animals.

.L'_22'336. Cahned t'omatoés, »corn;‘and okra, canned succotash, canned green béé’ns,
canned lima beans, and canned tomatoes. (F. D. C. No. 371252, $. Nos.
711477 1, 80-682.L.) . BRI . : :

INFORMATION FILED: 2—3—55-,_ Dist. Del., against Torsch Canning Co., a corpora-

tion, Milf,ord_, Del.
SEIPPED: Between 7-27-54 and 8-12-54, from Delaware to Pennsylvania.

. LABEL iN Parr: (Can) “Red River Brand Tomatoes Corn & Okra {or “Royal ’

Clover Brand Succotash.” “Town Crier French Style Sliced Green Beans,”
“Richville Brand Lima Beans,” orj“Cardinal Brand Tomatoes”] * * * Dig-
‘tributed by Delaware Valley Grocery Co. - Philadelphia, Pa.” ‘

. CHARGE: * 402 (a). (8)—contained decomposed substance when shipped.

'PrEa: Nolo contendere. ; | o
~DISPOSITION : 4-27-55. -§$1,000 flne, o L . ' gy

22337. Canned tomatoes, corn, and okra, canned succotash, canned green beans,

i ' 'anﬂ canned lima beans. (F. D. C. No. 37065. S. Nos. T7-114/7 L.)

QUANTITY: 19 cases, 24 1-1b. cans each, of tomatoes, corn, and okra ; 139 cases,
924 . 1-1b., 1-0z. cans each, of succotash; 39 cases, 24 154-0z. cans each, of
_sliced green beans; and 227 cases, 24 No. 303 cans each, and 8 cases, 24 No. 2

. cans each, of lima beans at Philadelphia, Pa.

- SHIPPED : 8-6-54, from Milford, Del., by Torsch Canning Co. _ .
LABEL IN Parr: (Can) Red River Brand Tomatoes - Corn & Okra,” “Royal
~ Clover Brand Succotash,” “Town Crier French Style Sliced Green Beans,”

or “Richville Brand Lima Beans.” '
LiserEp: 9-22-54, B. Dist. Pa.
CHARGE: 402 (a) (8)—contained decomposed substance when ghipped.

- D1SPOSITION : 10-20-54. Default. Portion of products delivered to. Depart?
ment of Health, Education, and Welfare, and remainder destroyed. '
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